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The International Law and Policy regarding
the Use of Force, Humanitarian Intervention,
and the Responsibility to Protect’

Chip Pitts

Our first task is to properly define the concept being addressed.
“Humanitarian intervention” as defined for purposes of the conference that gave
rise to this book” clearly does not include such actions as the drone attacks that
have been increasing in Pakistan and elsewhere under the rubric of what has
been called the US “Global War Against Terror (ism/ists).” More broadly, the
concept is distinguishable from counterterrorism actions aimed at protecting a
state’s own nationals. And of course any doctrine of humanitarian intervention,
properly speaking, should not include military actions taken under the pretext

of humanitarian intervention but actually undertaken mainly for other reasons.

It is common to limit the concept of humanitarian intervention solely to
military or, at least, coercive’ intervention; but while our main focus remains
the use of force it is worth recognizing that it is often helpful to conceive
creatively of an entire spectrum of actions available to be taken for
humanitarian purposes, ranging from fact-finding to financial, economic, legal,
diplomatic/political and policing as well as military means." Military actions, as
always, should be undertaken only as a last resort after all other approaches
have been tried, since military actions inevitably involve unintended
consequences often including significant loss of life as well as other human

rights violations.

While humanitarian intervention and the Responsibility to Protect doctrine
relate to trends involving recognition of non-state actors and the protection of
civilians, including responsibilities for multinational corporations,’ it is thus also
improper to narrowly circumscribe the concept of humanitarian intervention by
saying that it refers only or mainly to those situations where non-state actor

armed groups and rebels are “asserting identity” against the “processes of
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globalization,” a position ascribed to ICRC president Cornelio Sommaruga in our
conference concept paper. Such a situation may have characterized, say, Kosovo,
but it hardly seems to capture the essence or even accurately describe the main
aspects of other situations where humanitarian intervention has been called for
or invoked in recent years, such as those of the Sudan, the most recent war in
Iraq, or even more recently the intervention in Libya (or the general non-

intervention, as of the date of writing, in Syria).

Calls for humanitarian intervention are not limited to any particular
politics or ideology (except perhaps human rights); both previously and currently
in the US, for example, neoconservatives like William Kristol, Paul Wolfowitz,
and Robert Kagan have often joined liberal hawks in making such calls (as
happened in the case of Libya with respect to Hilary Clinton, Samantha Powers,
and Susan Rice of the Obama administration).” And it bears recalling that
strong policy reasons may support humanitarian intervention, including
“general considerations of humanity, and possibly even the deterrence of acts of

internal aggression and repression.”’

The reality is that motivations for humanitarian intervention are rarely
pure or simple. Even if authentic humanitarian motivations are part of the mix,

strategic considerations of national interest are inevitably involved as well.

Contrary to conventional wisdom, humanitarian intervention as we have
defined it is, broadly speaking, neither particularly new nor newly controversial.”
Precedents go back centuries, and existing international customary and treaty
law have long entitled states to intervene for humanitarian reasons, under
certain conditions. For many decades now, moreover, states have been obligated
in various ways to prevent and punish what we now call genocide, war crimes,

and crimes against humanity.

What appears most novel is the attempt under some versions of the new
“Responsibility to Protect” (“R2P” doctrine) to expand traditional notions of
humanitarian intervention beyond established international law to embrace
actions by individual states or collective or regional action outside of or even in

opposition to legal authorities including, today, the will of the UN Security
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Council.

Whether that is wise policy” or advisable in the future remains debatable,
but such a broad doctrine cannot be said to be required or even allowed as a

general matter by current international law.

The Legal History Regarding the Use of Force

The legality of humanitarian intervention falls within the legal rules
pertaining to recourse to war or armed force (jus ad bellum), as opposed to the
rules governing the conduct of war (jus in bello). Legal rules governing recourse
to war go back at least as far as Thucydides, whose History of the Peloponnesian
War recounts debates on the subject.”” Natural law conceptions from Aristotle
and the Greek Stoics influenced law relating to war and force between princes
and what we would call today “non-state actors” such as armed peasants or
groups, just as natural law conceptions influenced other realms of law. Chinese
and Islamic scholars developed rules governing constraints on war,” and
Christian Scholastics such as St. Augustine” and St. Thomas Aquinas took the
lead in constructing “just war” theory, which as we will see continues to
influence today’s global legal rules. This allowed war to be waged so long as it
was, inter alia, for a “just cause,” with “right intent” (to do good and avoid evil),

and with “right authority.”"

As the new Westphalian system of sovereign states was coming together in
the early seventeenth century, the Dutch jurist Hugo Grotius” wove together
these separate strands of natural law and just war theory in his treatise On the
Law of War and Peace (1625). Humanitarian intervention had been recognized
before Grotius in the writings of the Scholastics, Suarez and Gentili,” and
among the just causes Grotius included for states going to war under the law of
nations was to protect innocents against the domestic violation by a state of the
laws of nature. Grotius dismissed the counterargument that this could serve as
a pretext for war undertaken for other purposes, arguing that “a right does not
at once cease to exist in case it is to some extent abused by evil men.” Recent
invocations of R2P by Zimbabwe’s Robert Mugabe and by the Foreign Minister

of Syria show the ongoing potential for such abuse.”
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This early rationale for humanitarian intervention well-served the imperial
interests of the Netherlands, with whom Grotius was trying to ingratiate
himself. It is also worth noting that the influential conceptions of Grotius — pro-
sovereignty but leaving room for humanitarian intervention — occurred at
roughly the same time as the Westphalian settlement which nominally solidified
the norms of sovereignty and non-intervention in the years leading up to 1648.
And so the link between humanitarian intervention and imperialistic
rationalizations has a venerable pedigree which continued to assert itself for
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centuries and still gives ammunition to critics ~ today.

The following century, the Swiss jurist Vattel was more skeptical of but still
allowed room for humanitarian intervention, being more concerned about the
risk of pretextual interventions.” Vattel’s ambivalent recognition reflected the
longstanding debate that has characterized this subject. After Jeremy Bentham
coined the term “international law”” and his positivist disciple John Austin
further narrowed its scope and ability to constrain nation states, international
law became even more utilitarian and rationalist” in the eighteenth century —
increasingly divorced from even the idea of limits on force that were present in

its natural law, “just war,” and Grotian foundations.

By the nineteenth century, as Von Clausewitz put it, war became merely
policy pursued by other means,” as international law and imperialist practice
allowed broad room for the use of force. Most international legal publicists
accepted that a right of humanitarian intervention existed, although they
differed about the circumstances in which it applied.” The growing prevalence
of war and availability of bloody new technologies such as the machine gun and
steamships, however, led to a call for renewed limits at the end of the nineteenth
century. The weak limits of the 1899 and 1907 Hague Conventions resulted. The
horrors of World War I prompted the resurgence of “just war” concepts,” as
modified by a shift toward more institutionalized collective security (as opposed
to unilateral security), with the 1919 establishment of the League of Nations
including its arbitral and cooling-off periods, and then the 1928 Kellogg-Briand
Pact (which among the 40 initial contracting states attempted to ban recourse to

war except, implicitly, in self-defense).
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The atrocities of World War II finally resulted in the creation of the United
Nations in 1945. The UN Charter’s Article 2 (4) requires all Members to “refrain
in their international relations from the threat or use of force against the
territorial integrity or political independence of any state, or in any other
manner inconsistent with the purposes of the United Nations.”” The UN’s
purposes include maintaining the peace (by collective security if necessary) as
well as promoting human rights.” The only exceptions to the bar against the use
of force are (i) forceful collective security measures approved by the Security
Council under UN Charter Article 42, to preserve the peace or human rights,
and (ii) self-defense against an armed attack as provided for in Article 51. The
reference to “threat or use of force” and the authorities in the UN Charter
clearly encompass actions taken under the rubric of “humanitarian
intervention,” which are thus illegal without but legal with Security Council

approval.

While Article 2 (7) provides that “[n]othing contained in the present Charter
shall authorize the United Nations to intervene in matters which are essentially
within the domestic jurisdiction of any state,” it also provides explicitly that
“this principle shall not prejudice the application of enforcement measures
under Chapter VII.” So the UN Charter endorses sovereignty, but sovereignty as
including responsibility (a concept not only going back to Locke and the social
contract theorists of the Enlightenment, but partaking of Confucian and other
traditions of the duties of rulers and even the right to revolt against tyrants).
From the outset, therefore, the sovereign equality on which the United Nations
was founded was made subject to Security Council authority in fulfillment of the

UN’s purposes. Sovereignty today no longer connotes impunity for atrocities.

More like the Grotian than the Von Clausewitz approach, the bias of the
UN Charter is thus both anti-war and tolerant of certain defensive and
protective uses of force. The UN charter could even be said to embody core
elements of just war theory (“‘just cause,” “right intent,” and “right authority”),
since the Security Council authorizes the use of force only upon a determination
that there has been a threat to or breach of international peace, akin to the
Grotian notion of states acting to enforce the natural order of peace when that

order is threatened by another state.”
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The overarching importance of human rights to maintaining peace (and as
grounds for collective security action when rights are grossly abused) received a
boost with the enactment of the Universal Declaration of Human Rights
(UDHR) and the associated treaty network (including treaties such as the
Genocide Convention). The UDHR is widely considered an authoritative
interpretation of the human rights provisions of the UN Charter,” and many
parts of it are recognized as customary international law.” Not only customary
but also treaty law” has long obligated states to punish genocide, war crimes,
and crimes against humanity (which crimes may also encompass the atrocity of
ethnic cleansing, which although not usually considered a crime in its own right
under international law can constitute one of the other crimes” and is another
gross human rights violation typically included in R2P). Rape and sexual
violence can also amount to war crimes, crimes against humanity or constitutive
acts with respect to genocide, as the Security Council,” various tribunals, treaty
bodies, and regional mechanisms have noted. The protection responsibilities of
states thus derive “from the pre-existing and continuing legal obligations of
States, not just from the relatively recent enunciation and acceptance of the
Responsibility to Protect.”” Upon its enactment, the UN Charter reflected this
customary and conventional law in its provision for collective security as
authorized by the Security Council (which can include coordination with

regional organizations like NATO).

Creative efforts in the wake of the NATO bombing in Kosovo to assert as
legal a broader right of humanitarian intervention even absent Security Council
authorization,” including under the rubric of an expansive version of the “R2P”
doctrine allegedly allowing this, have not succeeded to date (as discussed in
more detail below). Several of the leading NATO nations participating took
pains to stress the Kosovo operation’s exceptional nature and limited
precedential value in law.” In fact, unilateral military action risks being

. . . 37
considered the crime of aggression.

The upshot of all this is that under established international law, military
action is not legal unless it is either self-defense against armed attack (as
contemplated by article 51 of the UN charter) or collective action approved by

the Security Council. This approach leaves room for humanitarian intervention
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approved by the Security Council, but it does not leave room at least in
international law for humanitarian intervention that does not receive Security

Council approval.”

Review and Analysis of Recent Legal Developments, especially
the “Responsibility to Protect”

The genocides of the 20th century occurring all over the world -- ranging
from Armenia, to the Holocaust in Europe, to Cambodia, to the former
Yugoslavia, to Rwanda, to Darfur -- have been a major impetus to calls for more
effective legal and non-legal mechanisms to prevent and/or halt atrocities
through various forms of humanitarian intervention, including military and
non-military.” This is important to stop the immediate atrocities” occurring, but
also to prevent the ongoing and systemic consequences from failing to prevent
such atrocities (such as those still apparent in the DRC stemming from the
failure to intervene to prevent the Rwandan genocide). Like the International
Criminal Court and the special tribunals established in the wake of the Rwanda,
Cambodia, Sierra Leone, and the former Yugoslavia therefore, humanitarian
intervention is considered by many to be a way to uphold the rule of law globally
and make a major contribution to addressing the enforceability gap that has

long plagued international law.
The Late 20th Century Context and the Role of MSF

The doctrine of humanitarian intervention was given a boost when the
nongovernmental organization Médecins sans Frontiéres (“Doctors without
Borders” or MSF), led by co-founder and later French Foreign Minister Dr.
Bernard Kouchner, advocated during the 1980s for a right and duty to
intervene, regardless of sovereignty, to stop atrocities such as those that
occurred during the war for Biafran secession in the late 60s.” The French
government under President Francois Mitterrand included the notion in several
UN resolutions,” but the concept was neither fully developed nor supported and
obviously failed to be deployed to prevent atrocities in Somalia, the Balkans, or

Rwanda.
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The Role of Kosovo and the Independent International Commission on

Kosovo

When the UN Security Council failed to approve the use of force to protect
the Kosovar Albanians against Serbian atrocities, NATO intervened in 1999
without Security Council authorization, expressly invoking a humanitarian
rationale” although NATO certainly had mixed motives for the intervention."
The Independent International Commission on Kosovo” established in August
1999 by the Prime Minister of Sweden and including Justice Richard Goldstone
of South Africa, famously labeled the intervention “illegal but legitimate.” Then-
UN Secretary-General Kofi Annan responded to the resulting controversy at the
time of the UN General Assembly in September 1999 by issuing calls in several
different fora (ranging from his millennium report We, the Peoples, to The
Economist magazine)” for the international community to address the dilemmas
highlighted by Kosovo regarding how to protect human rights while respecting

sovereignty.

The Role of the International Commission on Intervention and State
Sovereignty (ICISS)

The International Commission on Intervention and State Sovereignty
(ICISS) was another ad hoc commission, created in September 2000 in part to
help resolve this challenge. The government of Canada was a prime mover
behind the ICISS and the UK government strongly supported the effort as well.

The nearly all-male ICISS, co-chaired by former Australian Foreign
Minister Gareth Evans and former Algerian diplomat Mohamed Sahnoun,
presented its report, The Responsibility to Protect,” about a year later -- in
December 2001. The report reiterated the tension between what it called the
“internationalization of the human conscience” and what others viewed as an
alarming breach of the established order of state sovereignty on which
international peace and stability depended. The report defines the R2P as “the
idea that sovereign states have a Responsibility to Protect their own citizens
from avoidable catastrophe — from mass murder and rape, from starvation — but

that when they are unwilling or unable to do so, that responsibility must be
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borne by the broader community of states.”"

The report was careful to distinguish R2P from counterterrorism actions,
although it problematically and uncritically assumed that military responses to
terrorism were fully justified under the article 51 right to collective or individual
self-defense in the UN Charter.”

The ICISS Report’s Articulation of a Responsibility to Protect

The R2P identified by the ICISS is very broad indeed: it applies to
supersede the principle of non-intervention whenever “a population is suffering
serious harm, as a result of internal war, insurgency, repression or state failure,
and the state in question is unwilling or unable to halt or avert it.” The contents
of the duty is said to include three “elements” or “sub-duties”: (i) a prior
responsibility to “prevent” that supposedly obligates the international
community to address “both the root causes and direct causes of internal conflict
and other man-made crises putting populations at risk,” (i1) a subsequent
responsibility to “react” that may include coercive measures like sanctions, arms
embargoes, international prosecution or “in extreme cases military
intervention,” and (ii1) a responsibility to “rebuild” that envisions “full assistance
with recovery, reconstruction, and reconciliation, addressing the causes of the

harm the intervention was designed to halt or avert.”

By putting the bookends of prevention and rebuilding around a more
broadly defined central obligation to react, the ICISS usefully called attention to
the fact that these decisions are not and should not be made in a vacuum, but
are both temporally and substantively connected in a continuum of obligations.
It would clearly be a major advance, and exponentially less costly in terms of
lives saved as well as monetary expenditures, if the UN and the international
community could more effectively and proactively prevent atrocities before they
occur, instead of merely reacting to them afterwards. And that should be
possible, as violence on this scale typically is accompanied by planning,
preparation, and warning signs that could be the basis for greater awareness

and preventive action.
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Yet what the ICISS “giveth,” the ICISS can “taketh away.” After asserting a
staggeringly broad right to intervene even militarily, the ICISS drew implicitly
on “just war” theory as complemented by common sense and a dash of realism in
an attempt to place boundaries around the greatly liberalized authority to use
military force that it urged. How successful they were in influencing real-world

practice remains very open to question.

The “Just Cause”’ Threshold and Four Precautionary Principles

The ICISS description of R2P very helpfully set forth a number of threshold
and precautionary “core principles.” As an initial matter, the military
intervention must meet a “just cause threshold” of “serious or irreparable harm”

occurring “or imminently likely to occur” to human beings, that involves:

A. large scale loss of life, actual or apprehended, with genocidal intent or
not, which is the product either of deliberate state action, or state neglect
or inability to act, or a failed state situation; or

B. large scale ‘ethnic cleansing’, actual or apprehended, whether carried

out by killing, forced expulsion, acts of terror or rape.

These sound reasonable enough; putting aside the fact that from the
individual perspective a violation of that individual’s rights is what matters, it
makes sense to have at least some rough quantitative as well as qualitative
thresholds as prerequisites to intervention, and a requirement that the harm be
serious and “large-scale” is as good as most, although the fact that they can be
“apprehended” as well as actual — while understandable and important -- raises

obvious potential for abuse.

The same may be said for the other “precautionary principles.” While the
“right intention” of halting or averting human suffering supposedly must be the
“primary purpose” of the operation, said to be “better assured with multilateral
operations, clearly supported by regional opinion and the victims concerned,”
motives are obviously difficult to prove and the question of motives has often
been proven to be quite capable of manipulation historically. Thus,

humanitarian motives were invoked in connection with the Japanese occupation
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of Manchuria, Mussolini’s invasion of Ethiopia, and Hitler’s invasions of Austria

. 51
and Czechoslovakia.’

At least the ICISS version of R2P points to the possible supporting evidence
of humanitarian motive to be found in “multilateral operations, clearly
supported by regional opinion and the victims concerned”: but is this evidence
reliable? After all, multilateral operations as well as unilateral can be
undertaken for cold-hearted reasons of national interest as well as
humanitarianism, “regional opinion” is not always “clear,” and aren’t there
usually contesting allegations regarding who the real “victims” are in such
situations? Such difficulties have led some scholars to largely cast aside
considerations of motive, focusing instead on the evidence emerging afterward,
especially whether the operations focused on humanitarian goals, ended
afterwards, and did not extend for example to improper resource appropriation
or control.” While relevant, post-hoc analysis fails to provide adequate guidance
in advance of a given operation, meaning that some analysis of motive is likely
to remain relevant at least to determine whether an operation passes some
minimal “smell test,” so long as the usual existence of non-humanitarian
motives in addition to humanitarian motives does not preclude an action

otherwise passing muster.

After “right intention,” the second “precautionary principle” is the classic
one that military intervention is justified only as a “last resort’ to be used only
after “every non-military option for the prevention or peaceful resolution of the
crisis has been explored, with reasonable grounds for believing lesser measures
would not have succeeded.” While this principle is just as crucial as the
requirement for the “right intention” of an authentic and primary humanitarian
purpose, it too has all-too-often been more honored in the breach, historically,

than in the observance.

The third “precautionary principle” is another classic one from the law of
armed conflict/law of war (which is often oxymoronically called humanitarian
law): proportionality. This requires that “[t]he scale, duration and intensity of
the planned military intervention should be the minimum necessary to secure

the defined human protection objective.” This principle remains an important
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and laudatory attempt to restrain the excesses of war, and the fact that it, too, is
often subject to the vagaries of debate and interpretation in no way makes it

any less welcome in the humanitarian intervention context.

The fourth and final “precautionary principle” also derives from “just war”
theory: reasonable prospects of success in halting or averting the suffering
which has justified the intervention, with the consequences of action not likely
to be worse than the consequences of inaction (thus overlapping with the
proportionality principle to some extent in contemplating that more good than
harm be done). Again, this is a vital and laudable limiting principle, but one
similarly subject to human biases, cognitive errors, and flawed assumptions of
success that have plagued military actions throughout history including,
notoriously, the recent operations in Afghanistan, Iraq, and arguably perhaps

Libya today. In short, this one is also “easier said than done.”
“Right Authority” and Sound Operations

The law of armed conflict/law of war also influences two other requirements:
right authority, and sound operations. In terms of “right authority,” even the
ICISS version of R2P generally maintains the primacy of the UN Security
Council, which is charged with seeking “adequate verification of facts or
conditions on the ground that might support a military intervention” and acting
“promptly” when there are allegations of large scale loss of human life or ethnic
cleansing. The Permanent Five members of the Security Council are urged not
to exercise their veto power when a majority of the Security Council agrees,
unless their “vital state interests” are involved, according to a new “Code of
Conduct” the ICISS recommends.” If the Security Council rejects or fails to act,
the ICISS contemplates that there could still be authorization by the UN
General Assembly (acting under the “Uniting for Peace” procedure),” or by a UN
Charter chapter VIII regional organization like NATO. The ICISS seems to take
a quite aggressive interpretation of the Uniting for Peace authority of the
General Assembly, which by its terms is limited to making legally non-binding
“recommendations” as opposed to authorizations regarding military force”
(although the General Assembly can investigate and has roles in mediation and

peacekeeping as well). Moreover, the ICISS contemplates that action in the
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regional organization case, putatively unlike the General Assembly alternative,
would still be subject to “seeking subsequent authorization” from the Security
Council — although the time frame for this is undefined and, especially if the
Security Council previously rejected the action, this would seem to be a
modification of current law and one that could open the door to significant
erosion of Security Council authority as well as various unintended
consequences and risks. The ICISS Responsibility to Protect report also opens
the door to military intervention unapproved by the Security Council by

reminding the Security Council that [it]:

. .. should take into account in all its deliberations that, if it fails to
discharge its responsibility to protect in conscience-shocking situations
crying out for action, concerned states may not rule out other means to
meet the gravity and urgency of that situation — and that the stature

and credibility of the United Nations may suffer thereby.

The remaining operational considerations are mainly reminders of key
lessons learned from recent problematic interventions, including: the need for a
clear objective and resources, incrementalism in deploying force, remembering
that the objective is protection of the population and not defeat of a state (i.e.
regime change), and maximum possible coordination with humanitarian

organizations.

These criteria identified by the ICISS report, drawing on long-standing just
war traditions and international law, represent a very concise and useful
reminder of crucial considerations before the use of force could be considered

legitimate.

Still, problems remain with the R2P doctrine as proposed by ICISS. For
example, the legal foundations of the new doctrine are said to include Security
Council authorization to keep the peace; but this new humanitarian intervention
doctrine points to supposedly “developing” state practice as a way to potentially
circumvent Security Council approval in situations where the Security Council
is unable or unwilling to act. The extent and legality of that state practice

remained ill defined, and the idea of a regional organization’s acting against the
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express decision of the Security Council is especially problematic in both law
and policy. To take another example: “prevention” options are distinguished
from intervention, and are highlighted as the “single most important dimension
of the responsibility to protect.” Yet while they are supposed to be prioritized
and “exhausted” before intervention is even “contemplated,” there are obvious
risks that these prevention options will not be given the weight in practice that
they should be given in theory, and the ICISS report identifies few means in

practice to change this persistent reality.

The Secretary General’s High-Level Panel on Threats, Challenges, and
Change

A version of the R2P was also endorsed by a High-Level Panel of eminent
persons constituted by Secretary-General Kofi Annan early last decade. The
High-Level Panel’s report recommended in slightly different language criteria
very similar to that identified by the ICISS before any Security Council
authorization to use military force would be legitimate, including “seriousness of
threat, proper purpose, last resort, proportional means and balance of
consequences.”” But notably, the panel retreated to the traditional idea that the
Security Council must authorize such actions.” This occurred despite the fact
that the High-Level Panel included Gareth Evans (Co-Chair of the ICISS,
closely associated with the more expansive version of the R2P) and several
ICISS members.

The UN General Assembly’s 2005 Endorsement of the Responsibility to
Protect

The UN General Assembly’s 2005 endorsement of a version of the R2P™
occurred after detailed negotiations at one of the largest gatherings of
governments and heads of state in history. The endorsement was contained as
part of the World Summit Outcome, contained in a much broader,
comprehensive resolution addressing many other subjects. The endorsement
remains at a fairly general level and represents a much more limited statement
than that of the ICISS, which is probably why it makes no attempt to preserve
the careful legitimacy criteria present in the prior ICISS and High Level Panel
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elaborations:

138. Each individual State has the responsibility to protect its
populations from genocide, war crimes, ethnic cleansing and crimes
against humanity. This responsibility entails the prevention of such
crimes, including their incitement, through appropriate and necessary
means. We accept that responsibility and will act in accordance with it.
The international community should, as appropriate, encourage and help
States to exercise this responsibility and support the United Nations in

establishing an early warning capability.

139. The international community, through the United Nations, also has
the responsibility to use appropriate diplomatic, humanitarian and other
peaceful means, in accordance with Chapters VI and VIII of the Charter,
to help to protect populations from genocide, war crimes, ethnic cleansing
and crimes against humanity. In this context, we are prepared to take
collective action, in a timely and decisive manner, through the Security
Council, in accordance with the Charter, including Chapter VII, on a
case-by-case basis and in cooperation with relevant regional
organizations as appropriate, should peaceful means be inadequate and
national authorities are manifestly failing to protect their populations
from genocide, war crimes, ethnic cleansing and crimes against
humanity. We stress the need for the General Assembly to continue
consideration of the responsibility to protect populations from genocide,
war crimes, ethnic cleansing and crimes against humanity and its
implications, bearing in mind the principles of the Charter and
international law. We also intend to commit ourselves, as necessary and
appropriate, to helping States build capacity to protect their populations
from genocide, war crimes, ethnic cleansing and crimes against humanity
and to assisting those which are under stress before crises and conflicts

break out.

Several things are noteworthy about this official discussion by the General
Assembly of a very different and less-developed “R2P.” First, unlike the ICISS

and High Level Panel versions, the emphasis at the outset remains on the
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responsibility of individual sovereign states to protect their populations from
atrocities. Second, the emphasis then turns to prevention (as opposed to military
intervention) and the desirability of the international community helping states
to exercise that obligation “as appropriate.” Third, this version encourages states
to support the United Nations in establishing an early warning capability.
Fourth, the General Assembly resolution then emphasizes the obligation to use
peaceful, diplomatic, humanitarian, and other non-violent, non-coercive means
to protect populations from atrocities (including those under Chapters VI and
VIII of the UN Charter, as opposed to the more coercive and violent measures
available under Chapter VII). Fifth, then and only then, “should peaceful means
be inadequate and national authorities [be] manifestly failing to protect their
populations” from the four categories of atrocities, do the nations of the General
Assembly say that they are prepared to take collective Security Council action
possibly including military action under Chapter VII. Although the
“International community” is said to have the obligation referenced in paragraph
139, note that this is “through the United Nations” and (in the next sentence)
“through the Security Council, in accordance with the Charter.”” Sixth, the R2P
doctrine and associated implementation mechanisms are confirmed as still
somewhat inchoate and developing, with the General Assembly enjoined to
“continue consideration of the responsibility to protect populations from
genocide, war crimes, ethnic cleansing and crimes against humanity and its
implications, bearing in mind the principles of the Charter and international
law” (which would presumably include not only human rights but sovereignty).
Finally, the General Assembly resolution returns to its original emphasis on the
responsibility of individual states to prevent atrocities, referring to the need to
build capacity for proactive prevention and protection “before crises and conflicts

break out.”

Unlike the ICISS report, and notwithstanding the widespread discussions
and assumptions to the contrary, the General Assembly’s version is thus more a
restatement of existing law than any radical new doctrine. The biggest obstacles
to more frequent use of existing legal authorities to stop atrocities stem more
from elusive political will and perceived clashes with the national interests of
the Permanent Five members of the Security Council than any other factors.

Notwithstanding these practical difficulties, strong policy considerations
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reinforce the longstanding legal approach, including what would be a risky
precedent allowing humanitarian intervention outside of the context of Security
Council approval. If it is allowed for one state or group of states, it can easily be
allowed for another state or another group, which could risk quickly devolving

into a war of all against all.

In reaching its conclusion, the General Assembly had before it not only the
ICISS report, but also the report of the High-Level Panel and the Secretary-
General’s report from earlier that year, In Larger Freedom. While In Larger
Freedom rightly stated that “no legal principle -- not even sovereignty -- should
ever be allowed to shield genocide, crimes against humanity and mass human
suffering,” it too mentions only the Security Council when discussing the
ultimate decision to use military force in connection with such humanitarian

intervention/R2P.%

Those who prefer to see more than that might argue that the General
Assembly resolution reflects or even incorporates by reference the content of the
prior, unofficial ICISS effort. But that would be patently untrue and misleading.
The most one can argue about the ICISS report is that it forms a useful part of
the relevant background context that was available to the General Assembly at
the time, was considered along with the other documents but not fully embraced,
and remains available to inform discussions regarding existing law including
the “soft law”" resulting from the official General Assembly resolution. But the
different and more conservative emphasis of the subsequent official General
Assembly resolution, having taken the prior, unofficial ICISS report into account
in deliberations and negotiations, clearly takes precedence as a matter of legal
authority. Indeed, that there was any General Assembly reference at all using
any language regarding a responsibility to protect is actually quite remarkable
in light of the massive questions ongoing at the time regarding the relatively

unilateral US intervention in Iraq.

So we are left with a reaffirmation of individual state sovereignty and a
“weak” version of R2P, with theoretical recourse to military action authorized by
the UN Security Council (perhaps cooperating with regional organizations) in

the event that peaceful means such as mediation or preliminary coercive means
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such as threatened international prosecution are inadequate. There is no
reference to or toleration of any unilateral action by any state or regional
organization or even the General Assembly itself, as envisioned by the ICISS
report. The reason that the explicit international legal constraints and criteria
previously emphasized (in the ICISS report, the High-Level Panel’s report, and
the Secretary General’s In Larger Freedom report) were dropped in the General
Assembly resolution may be because they were deemed unnecessary. After all,
the General Assembly World Summit Outcome resolution basically restated
existing law and policy which include such prudential considerations at least
implicitly and in theory; the prudential “just war” criteria are even included
explicitly to some extent, for example, in the references to the various provisions
of the UN Charter and the need to first try peaceful means before resorting to

force.

Reaffirming the usual reliance on the Security Council similarly should also
have the benefit (via checks and balances) of validating, at least to some extent,
the traditional “right intent” element, and mandating caution in the use of force
(with the Security Council continuing to be a safeguard against overuse of such
an intervention doctrine), while leaving the door open to military intervention in
extreme situations. The attention to R2P does highlight the need for action
regarding atrocities. But it also leaves intact the dilemmas which have driven
discontent regarding current law, including the perceived and actual difficulties
of relying so heavily on the Security Council with all its baggage of being subject
to political and other perceived interests of members including the Permanent

Five.
Operationalizing the Responsibility to Protect

In January 2009, the UN Secretary-General reported on ways to
“operationalize” the R2P.” An explicit aim of the report was to “discourage
States or groups of States from misusing the responsibility to protect for
inappropriate purposes” by more fully developing “the United Nations strategy,

standards, processes, tools and practices for the responsibility to protect.”

The Secretary-General sets forth three pillars to guide action: (i) the
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protection responsibilities of the state (involving the reminder that sovereignty
entails duties and not just privileges), (i1) international assistance and capacity
building, including greater development assistance to poor countries (which
would reduce but not eliminate the risks of violent competition for resources),”
and (iii) timely and decisive response from among the many options available

including but not limited to military force.

Notably, the Secretary-General takes the opportunity to reiterate that “[ijn
accordance with the Charter, measures under Chapter VII must be authorized
by the Security Council” (although he also recognizes, in a more accurate and
constrained way than the ICISS report, that if the Security Council is unable to
act, the General Assembly may make legally non-binding recommendations” e.g.

under the Uniting for Peace resolution”).
Security Council Action

By paragraph 4 in its resolution 1674 in 2006 (on the protection of civilians
in armed conflict),” which it has recalled in subsequent resolutions such as
resolution 1706 in 2006 on Darfur,” the UN Security Council reaffirmed the
more general, limited, and traditional version of R2P contained in the two
paragraphs of the 2005 General Assembly resolution discussed above.” The
Security Council’s recent authorization of military force to protect civilians in
Libya is further affirmation of that version of the doctrine. Since the Security
Council is the highest legal authority in the global order, at least in terms of
maintaining international peace and security,” this definitively settles the
question at least for now" and confirms that the more expansive version of R2P
advocated by the ICISS report has not yet been accepted into law.” As the
Secretary-General has noted, “the responsibility to protect does not alter, indeed
it reinforces, the legal obligations of Member States to refrain from the use of

force except in conformity with the Charter.””

Recent Cases, Especially Libya

The conventional wisdom regarding Kosovo — that the 1999 NATO

intervention was, in the words of the Independent International Commission on
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Kosovo, “illegal but legitimate” — has come under attack from a variety of
quarters, including those who question not only the operation’s legality but also
its legitimacy and effectiveness in light of atrocities on the Kosovan side (the
Kosovo Liberation Army) as well as the Serbian side, and supposed new
evidence including from the trial at the International Criminal Tribunal for the
Former Yugoslavia of former Serbian President Slobodan Milosevi¢, which
indicated that the atrocities did not diminish but escalated after the NATO
bombing started” (although this might have been an escalation of pre-existing
ethnic cleansing plans). In the case of Kosovo, the centrifugal forces unleashed
by NATO’s intervention ultimately resulted in Kosovo’s declaration of
independence; but military intervention can also reinforce state authority, e.g.
by being deployed on behalf of a state against armed groups which commit

P 74
atrocities.’

In general, consent-based prevention, protection, peacekeeping, and
disarmament by the UN, regional, or subregional organizations has a better
track record than more coercive military intervention, which the Secretary
General has acknowledged has occurred “less frequently and with more mixed
results.”” But consent is not required for an operation to be legal under Chapter

VII Security Council authority.

The UN Security Council authorized humanitarian force on an exceptional
basis in Haiti both in 1994 and again in 2004 (without express reference to the
R2P concept but including some of its substantive concerns) in order to address
a perceived threat to peace and security and protect democracy and human

rights.”

As noted above, a limited version of R2P was referenced in connection with
Security Council resolutions regarding Darfur, Sudan beginning in 2004 and
especially in 2006.” There have been no meaningful R2P Security Council
actions regarding Somalia or Sri Lanka despite the serious human rights
violations, atrocities, internally displaced people and refugees associated with

those conflicts.

China and Russia vetoed a draft resolution in 2007 on Burma/Myanmar, on
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the ground that the military attacks against minorities there were the internal
affairs of a sovereign state as opposed to a situation that threatened
international or regional security or a breach of the peace. The perceived short-
term national security interests of two Permanent Five Security Council

members clearly took precedence in this instance.

There were also calls from France and other quarters to invoke R2P in
dealing with natural disasters such as Cyclone Nargis in Burma/Myanmar, but
these too have been strongly resisted by powerful nations such as China" and

have not gained much traction.

As noted previously, Russia’s attempt in 2008 to invoke R2P regarding its
invasion of South Ossetia, Georgia was quite evidently pretextual; such
unilateral action by a state to putatively protect its citizens would not be legal
under the proper R2P doctrine, which again requires Security Council

authorization.

While the R2P was invoked by some (e.g. UN Special Rapporteur on the
Occupied Palestinian Territories, Richard Falk) in connection with the 2008-9

incursion by Israel into Gaza," the Security Council took no action.

The Security Council has also referenced R2P both directly and more
indirectly in its resolutions on Céte d’Ivoire,” and even more indirectly in its
resolution authorizing the Hybrid AU/UN (UNAMID) force for Darfur in 2007.”
(A resolution merely referring to the obligation of the state to protect civilians,
then authorizing a force, is a more indirect reference than one that also speaks
explicitly of the responsibility to protect, and/or references the obligation of the

international community to step in should the state fail in its responsibility.)

Interestingly, the language of the Security Council resolution 1973
authorizing military force in Libya emphasizes the responsibility of “the Libyan
authorities” to protect the population. Although R2P proponents properly point
to the recent Libyan case as an instance of R2P implementation,™ it is
noteworthy that the Libyan case involved Security Council authorization and

wasn’t the unilateral action previously advocated part of the core R2P concept
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e.g. in the ICISS report. The fact that the Security Council’s more recent
resolutions (such as that regarding force in Libya) no longer say “exceptional” as
they did in the 90’s (e.g. re Haiti) reflects the fact that the legal authority of the

Security Council to act in such situations is now more accepted.

More importantly, although the Security Council is undoubtedly the “right
authority” under global law to take actions against such threats or breaches to
the peace, increasing questions arose as the Libyan operation proceeded
regarding whether the Security Council gave adequate consideration to the full
panoply of legitimacy factors and precautionary principles counseled by just war
theory, the ICISS report, the High-Level Panel reports, and the key UN

Secretary General reports on the subject.

On the question of whether there was “just cause,” Col. Gaddafi and
members of his family indeed made very disturbing threats of a “bloodbath” that
would show “no mercy” to the rebels in the city of Benghazi. He even referred to
the rebels for example as “cockroaches” — recalling the dehumanizing rhetoric
that preceded e.g. the Holocaust, the Cambodian, and Rwandan genocides.
These are indeed very serious early warning indicators for possible extreme
violence (even though such extreme rhetoric was the Libyan regime’s modus
operandi for decades), and so should be taken seriously. But whether the
remarks themselves are sufficient to amount to “just cause” for a military

intervention is another matter entirely.

In the case of Libya, as in so many other cases, the assertion of “just cause”
amounts in practice to an assertion that one side in a civil war — a small and
disorganized band of weak rebels, in this case — is the side that truly carries the
banner of justice and law. That has become increasingly problematic as more
has been learned about the mixed nature of the rebels, some of whom were
perhaps associated with al Qaeda, and others of whom seemed to be acting more
out of self-interest than anything else. But the NATO forces rapidly evolved
from the neutral posture associated with impartially defending civilians to being
very clearly associated with the rebel side in the conflict — a factor which caused
significant buyer’s remorse among some Security Council members who had

supported the action (especially Russia and China). Even if the rebels were
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uniformly attractive and their cause was just, the other criteria may call into

question whether military intervention makes sense.

For decades, Col. Gaddafi ruled his people in a despotic fashion and been
despised for it -- especially in the West. But after years of nurturing dependent
subjects, dispensing patronage, and cultivating an image as a pan-Arabist, he
had supporters both at home and abroad, and even nations in the West have
vacillated at various times between condemning and tolerating (and to some
extent even embracing) him. Moreover, the assertions that the risks to lives in
Bahrain, Yemen, and Syria were “smaller scale”™ hardly appear true today,
when it is clear that Gaddafi refrained from large scale massacres but the
regimes in those other nations have murdered more of their own peaceful

dissidents.

Ultimately, the claimed “just cause” in Libya must forever remain
somewhat speculative, as it was based mainly on Gaddafi’s rhetoric and threats
regarding what he might do in Benghazi (again, in contrast to situations in
Syria, Saudi Arabia, Yemen, and Bahrain — and earlier in Egypt and Tunisia —
where the rulers were actively engaged in murdering their people). In such a
situation, the nations who took the lead on the forceful intervention in Libya
cannot avoid being accused by some of being inconsistent hypocrites, with the
banner they carry appearing to be a double standard. In the case of Syria, it is
true that Russia and China have been obstacles to military intervention
authorized by the Security Council — but it is often overlooked that the US and
other Western powers have their own complex reasons for not invoking R2P
there. Reluctance to intervene with respect to the other Arab states — nominal
allies of the US and the West in the so-called US “Global War Against
Terror(ism/ists)” — is even easier to explain in terms of realpolitik interests.
They are suppliers of energy (Saudi Arabia) or other perceived strategic goods
(Bahrain as base for the US Fifth Fleet, the other states as supposed sources of
regional stability). A broader and longer-term conception of such interests,
however, might note that the longer-than-expected conflict in Libya, like the
currently ongoing conflict in Syria, has led to significant increases in refugee
flows, opportunities for greater infiltration by al Qaeda (e.g. al Qaeda in the

Islamic Maghreb increasing its presence in Libya), and instability that threatens
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regional security, oil supplies, inflation, and represents a negative factor in the

global economy.”

Regarding whether there was “right intent,” protecting Libyan civilians was
undoubtedly one possible motive, but other likely motives might have included
avoiding mass refugee flows to Europe and ensuring more reliable, long-term
access to Libya’s significant oil reserves. After all, relations with Gaddafi had
been improving and, as is so often the case, little or no action was taken to
protect civilians from torture, abuse, and other rights violations when the
relationship with the ruler was better (and profitable for the interests
represented by those countries which have now taken military action against
his regime). As always, it is difficult to determine which motives predominate,
but R2P advocate Gareth Evans admitted that “had oil or regime change been
the primary motivation, the Arab League and the Security Council would never

oy . . 85
have endorsed military intervention.”

Whether the (potential) victims themselves called for military intervention
(as some did) would be a positive factor favoring such intervention, as noted in
the ICISS report, but after the military action began it became clear that
Gaddafi had more support (not all of it contrived) than early simplistic analyses
suggested. Much was also made of the Arab League’s request for a no-fly zone
on March 13, 2011 (which would be evidence of the “regional opinion” in the
terms of the ICISS report), but members of the Arab League, Russia, China,”
and various commentators noted and objected to the rapid escalation of the
intervention (arguably beyond the limited civilian protection directive of the
Security Council resolution). The more aggressive targeting, in their eyes,
seemed aimed at the more dubious and legally problematic regime change that
the US, French, and UK leaders explicitly advocated™ than the limited civilian
protection authorized by the UN Security Council. This mission creep from
civilian protection into regime change not only went beyond the Security Council
authorization,” but went beyond even the more expansive version of the R2P

conceived in the ICISS report.

Moving on to whether the military action was truly a “last resort,” the R2P

was referenced in the initial Security Council resolution 1970 passed on
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February 26, 2011, imposing sanctions and an arms embargo, and referring the
case to the International Criminal Court.” But these efforts were not really
given any significant time to work before the second Security Council resolution
1973 was adopted a matter of weeks later, on March 17, 2011, authorizing “all
necessary measures to enforce compliance” with the no-fly zone imposed in
Libya in order to protect civilians. As has happened in other cases,” it is hard to
say that every non-military option was exhausted prior to the use of force;
indeed, it was reportedly only after the launch of force that the search began in

earnest for negotiated exit options for Col. Gaddafi.

Were the measures “proportionate” in terms of the military action, and
calculated to produce more good than harm, without excessive means
endangering civilians? Even if the initial “no fly zone” was, can the same be said
about the various escalating measures evident as the civil war progressed? The
escalation included assistance of various sorts to the rebels, various on-the-
ground advisors (despite the language in resolution 1973 “excluding a foreign
occupation force of any form on any part of Libyan territory”), unmanned aerial
drones, attacks on civilian infrastructure, bombing (which inevitably took
innocent civilian lives),” and even reported targeted killing of members of
Gaddafi’s family and attempts to target Col. Gaddafi himself for death. The
allied governments moved toward officially recognizing the rebels (what
Canada’s Globe and Mail newspaper called the “fractious and murky umbrella
organization for the opposition”), clearly taking sides in the civil war and
unabashedly seeking regime change.” It strains credulity to argue that the
escalation and increasingly clear regime change mission remained within the
legal authority granted. On the contrary, those changes entailed corresponding
costs to the credibility of the effort (and not only this attempt at enforcing R2P,
but perhaps future potential R2P efforts as well).” This is quite evident in the
case of Syria, where Russia and China have blocked a Security Council
mandate” for more aggressive intervention in part on grounds (also of concern

to the Arab League) that they were misled by the overreach in the Libyan case.

What about “prospects for success”? It i1s difficult under the best of
circumstances to predict the future; it is especially difficult in the context of war,

given the truism that “no battle plan ever survives contact with the enemy.” In
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thinking that they could predict the future, the US and NATO might be said to
have been afflicted by the same sort of hubris chronicled by historians such as
Barbara Tuchman (in The March of Folly) and reflected in comments such as
that of then Secretary of State Madeleine Albright, who famously stated “If we
have to use force, it is because we are America. We are the indispensable nation.
We stand tall, and we see further than other countries into the future.”
President Obama has later echoed this “indispensable nation” sentiment.” To
this one might perhaps add President Obama’s promise that the heavy US role
in the Libyan operation would take “days, not weeks.”” The significant US
commitment actually took many months in the combat phase of the battle, and
continues in other ways to date. Given the tens of thousands of deaths which
have occurred, the persistent violence, continuing instability, and the ongoing
“string of assassinations” in Libya (including the September 11, 2012 killing of
US Ambassador Christopher Stevens),” the outcome still remains uncertain in

many respects.

In any event, the “prospects for success” criterion for humanitarian
intervention would remain, if applied honestly, perhaps the highest hurdle to
legitimacy of many military interventions (especially given the long string of
hubristic failures history presents). Despite the overthrow and death of Col.
Gaddafi, both during and after the combat phase of the operation civilians died
in huge numbers.” One suspects that similar concerns about overall, long-term
consequences and prospects for success in the more recent case of Syria have
been a factor in the international community’s unwillingness thus far to
intervene in that situation of elevated and more complex strategic interests.
Among other challenges to intervention, the presence of al Qaeda among the
rebel groups resisting the Assad regime leads to an understandable fear that
assistance now could result in blowback harm later (as happened in the case of

Afghanistan during the Reagan era).”

No ground is gained, therefore, in the reformulation of this criterion as a
“pbalance of consequences” test (which asks whether the affected population will
be better or worse off, as required by the High-Level Panel report discussed
above): there are now a number of long-term studies which point to the
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increased risk of civil war resulting from foreign imposed regime change, and
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the longer such conflicts persist, the more civilian lives are at risk. According to
the International Crisis Group, “Although the declared rationale of this
intervention was to protect civilians, civilians are figuring in large numbers as
victims of the war, both as casualties and refugees.””” Suggestions to the
contrary notwithstanding,"” the viciousness of the violence in humanitarian
interventions often escalates over time. Such realities bring us back to the
question of whether the cause is “just” in the broadest sense of the term: if the
foreseeable likely result of arming a band of weak, disorganized, heterogeneous
rebels is to extend an already lengthy civil war in which many civilians are
dying, how is that consistent with a humanitarian purpose of protecting

cilians?

This aspect of course stands out when one recalls the recent and ongoing
case of Iraq. There, after the failures to find weapons of mass destruction and to
persuasively link secular Baathist Saddam Hussein to Al Qaeda, the Bush
administration tried to construct a humanitarian rationale for intervention.
This was never very compelling, since Saddam’s massacres of Kurds occurred
years before when he was a US ally and depended in part on supplies and
targeting information from NATO allies. But the civilian protection rationale
takes on truly ludicrous dimensions when one looks at the bloodbath of conflict,
insurgency, suicide bombings, and rape unleashed by the Iraq invasion that has
taken (depending on which estimates you believe) somewhere between
and over 1,000,000 " lives, resulted in more than
2,000,000 refugees who have left Iraq, and another 2,000,000 internally
displaced Iraqis, and cost the US over three trillion dollars (according to Nobel
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approximately 110,000

Laureate Joseph Stiglitz and his coauthor Linda Bilmes)."” Iraq thus takes its
place in the pantheon of imperialistic invasions cloaked in the garb of
humanitarian intervention at tremendous cost to the invading nation as well as

the civilians the invasion was supposed to protect.

Col. Gaddafi was long the object of fairly unique opprobrium, at least in the
West. When combined with the constellation of mixed motives (humanitarian
and realpolitik) presenting themselves in February 2011, including the desire to
seize the opportunity to shore up the R2P doctrine and make up for the

notorious and acknowledged failures of the United Nations and the West, for
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example in connection with Srebrenica and Rwanda, one understands how the

Libyan operation came about.

Instead of reinforcing the R2P doctrine, however, the Libyan operation — at
least at this point — tends to counsel caution in humanitarian intervention even

when the target seems as attractive as a Gaddafi.

Like all wars, humanitarian invasions are a risky and uncertain venture
even in the best of circumstances -- those very rare instances where “right
intention” predominates and the other legitimacy criteria are met. So they are
even more suspect in the usual cases where the legitimacy criteria are strained
or seem to be afterthoughts or pretexts."” This is especially the case when
human fallibility meets human cupidity, as clearly happened on so many levels
in the Iraq (which strategically benefited Iran, contrary to US goals)."”” But it
happens in all wars, as vested interests including from the military-industrial

108 . . .
complex  exert influence toward the continuation of the war.

Conclusion and Recommendations

The metaphors and frames we use determine the methods we adopt and our
notions of what can be tolerated:"” “war” and “force” lead to collateral damage
being tolerated, and military force traditionally has been more threatening than
protective of civilians historically — which counsels the need to take much more
seriously, invest in, and prioritize to a much greater extent prevention and

civilian rather than military methods as default modes of protecting civilians.

There is little doubt about the good faith and good intentions of many of the
interventionists.”’ But as is said, war is hell -- and the road to hell is paved with
good intentions. International law must constrain the frequent temptation of
nations to resort to unilateral military force, while simultaneously leaving room
for collective responses to mass atrocities. This is why “the consensus of opinion
among governments and jurists favors requiring Security Council approval for
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humanitarian intervention.”

Like some other observers, both from the nongovernmental realm as well as
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the military, the longer I have observed efforts at humanitarian intervention,
the more cautious I have been in my assessment of whether a change in the
basic international law is necessary or advisable. As much as we sorely need
more effective means of intervening to prevent atrocities, we just as surely need
better means to more accurately gauge as well as deeply and comprehensively
understand the true costs of military intervention as well as the potential
benefits of greater non-military prevention and protective instruments and
interventions of various kinds. The long-standing and somewhat irrational but
deeply engrained human impulse to quickly identify the so-called “good guys
and bad guys” and then resort to war as a means of conflict resolution (even in
the absence of reliable factual information) must be counterbalanced by more
reliable mechanisms of gathering the facts, measuring and choosing in
calibrated fashion among the full range of potential responses, creatively
addressing the problems, and avoiding the unintended consequences that
inevitably arise along with escalation, misinformation, miscommunication, and
all of the other characteristics of the Fog of War."” Reinforcing peaceful solutions
as opposed to the sadly prevailing inclinations toward violent response also has
a systemic value, as it forms a critical means of discouraging conflicts from

arising in the first place.

Again, none of this is to contest the dire need for more effective solutions to
protect human rights either in general, or in situations of mass atrocity; but it is
to remind us of the serious complexities and difficulties involved and the very
real risks of counterproductive consequences that may be worse for human
rights whenever resort is had to war. Although an important place exists in
international law for a version of the R2P doctrine, it is crucial that it be
properly founded by clear threshold criteria in order to assure legality and

legitimacy and avoid pretextual or ill-considered actions.

Some of the tentative conclusions and recommendations that thus come to

mind are:

1. All regions of the world should understand that current international
law pertaining to military aspects of humanitarian intervention and the

R2P remains centered on the UN Charter’s provisions pertaining to the
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use of force and, in particular, action within the province of the UN
Security Council. To that end:

a. Conferences such as the one we have held on humanitarian
intervention should be replicated in other regions and the insights
derived therefrom should be broadly disseminated and made
available to public and private sector educational institutions,
conflict resolution bodies, women’s groups, businesses, peace
groups, international relations and global affairs groups, legal
groups, UN associations, and other fora, courses, and curricula, to
help global civil society continue to play an even more vital role in
research, education, training, monitoring, early warning, and
advocacy for peace;

b. International law publicists, political science, international
relations, jurists and scholars should make the current governing
law more known;

¢. There should be an effort to reach out to and engage relevant
media so that they play a more constructive role than they have in
past and present conflicts;'"”

d. Relevant UN officials and agencies, such as the Secretary General,
the High Commissioner for Human Rights, other officials and
their staff, should take the opportunity to clarify the law and
policy where possible, including especially to members of the
general public and opinion leaders (e.g. by means of international
media, social media, blogging, and other avenues), since the
political will to sustainably support legal and needed interventions
will depend on such public support.

2. The error that humanitarian intervention and the R2P are only about
military intervention should be strongly highlighted and refuted.
International law publicists, other scholars, and UN officials and
agencies should take care to emphasize the full range of actions
(including non-military coercive and non-coercive measures, ranging
from sanctions, = arms embargoes, and international prosecution, to
diplomacy, mediation, public-private partnerships with business and
civil society, and technical assistance) available to the international

community to assist. Greater development assistance would also have an
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undoubted positive effect, although it must carefully be given in ways
that don’t exacerbate conflict (a topic for which greater field research
remains needed)."”

3. More bottom-up engagement of populations within nations and
international networks between and among nations and others,
especially on the practical conflict-preventive value of human rights,
frameworks for diversity, and concepts, institutions, and mechanisms to
proactively promote peace, education, tolerance, and mutual
understanding as opposed to ethnic, religious, or other conflict or tension,
can and should receive much more official attention, resources, and
action — both directly and via collaboration with other stakeholders — and
can be facilitated by new technologies and communication and
networking platforms.

4. The limits as well as the powers implied in humanitarian intervention
and under the R2P doctrine should also be more broadly understood,
especially that:

a. R2P is not a recipe for unilateral intervention; it would not
“legalize” interventions such as that which occurred in Kosovo,
although it could help clear the path for legal collective security
action through the Security Council.

b. R2P is currently limited to the four atrocity categories of genocide,
crimes against humanity, war crimes, and ethnic cleansing — a
default focus which amounts to a further de facto “precautionary
principle” by establishing what amounts to high threshold of
qualitative and quantitative seriousness before an equally serious
resort to force.

c. Extending R2P to other man-made or natural disasters such as
HIV/AIDS, climate change, tsunamis, or earthquakes (as some
have proposed) would, in the words of the Secretary-General,
“undermine the 2005 consensus and stretch the concept beyond
recognition or operational utility.”""

d. R2P is properly subject to crucial legitimacy criteria and
precautionary principles discussed in detail above (and referenced
again in summary fashion immediately below).

5. The criteria for legitimacy and the precautionary principles deriving
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from longstanding “just war” theory and international law should be
even more clearly understood, firmly enshrined in UN and Security
Council law, and more carefully implemented in practice.”” Again, these
include such considerations as:
a. “Just cause” including large-scale actual or threatened loss of life
or ethnic cleansing;
b. “right authority” — i.e. the Security Council, in the case of
humanitarian intervention;
c. “right intent” -- a primary purpose of the intervention to prevent
or halt suffering;
d. “last resort”: military force only as a last resort;
e. “proportionality”: overall good exceeding harm, and means
proportionate to and limited by the ends; and
f. “reasonable prospects for success” or the related test of a “balance
of consequences” (which asks whether, on the facts as known
including the challenges apparent, civilian lives are likely to

ultimately be better or worse off from the intervention).

6. The UN and the international community should continue to enhance

the capabilities and effectiveness of early warning and assessment
systems to identify and allow reaction to atrocities or potential atrocities.
Some of the “liberation technologies”™ deployed in connection with the
violence accompanying the disputed elections in Kenya and Céte d’'Ivoire
as well for example in the “Arab Spring” give indications of some of the
people-centered possibilities that could be taken to broader scale, ranging
from solutions that shine the light of transparency on what is occurring
to those that inform the populace of information vital to maintaining

their security.
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Notes

—
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